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United States District Court, S.D. New
York.
Jennifer LIPPOLD, Plaintiff,

V.

DUGGAL COLOR PROIECTS, INC,, The
Board of Education of the City of New
York, and Stewart SCHECHTER, Defend-
ants,

Stewart SCHECHTER, Third-Party
Plaintiff,

V.

UTICA NATIONAL INSURANCE
GROUP and UTICA MUTUAL INSUR-
ANCE COMPANY, Third-Party Defend-

ants.
No. 96Civ.5869 (JSM).

Tracy Makow, Stewart, Occhipinti &
Makow, New York, N.Y., Anton Piotroski,
Hammill, O'Brien, Croutier & Dempsey,
Mineola, N.Y., Bruce Menken, Menken &
Dean, New York, N.Y., Linda
Sammartano, New York, N.Y., Steven
Friedman, Assistant Corporation Counsel,
New York, N.Y., Andrea Sacco, Wade,
Clark, Mulcahy, New York, N.Y.

MEMORANDUMIORDER AND OPIN-
ON

MARTIN, District Judge.

*1 Third-paity plaintiff, Stewart Schechter,
brings this action against third party de-
fendants, Utica National Insurance Group
and Utica Mutual Insurance Company,
seeking a declaration that third-party de-
fendants have a duty to defend Schechter in
the underlying sexual discrimination action

brought by plaintiff, Jennifer Lippold.

On or about August 2, 1996, plaintiff
brought this sexual harassment and sexual
discrimination action against defendants,
Duggal Color Projects, Inc., the Board of
Education of the City of New York and
Schechter. Lippold alleges that while a par-
ticipant in the Board of Education's Substi-
tute Vocational Assistant Program she was
assigned to work at Duggal and was placed
under the immediate supervision of
Schechter. Lippold claims that Schechter
used his supervisory position to sexually
harass her. Plaintiff's complaint includes
allegations that Schechter inappropriately
touched plaintiff and made numerous com-
ments about his desire and plaintiff's duty
to have sexual relations with him. Plaintiff
also alleges that when she reported these

_incidents. to.. the. management. of Duggal,

they failed to do anything about it.

Once the complaint was filed, third-party
defendants provided a defense to Duggal,
but on January 6, 1997 notified third-party
plaintiff that they would not be providing
‘coverage because the acts alleged against
you are not within the scope of your em-
ployment.*

Currently before the Court is third-party
plaintiff's motion for partial summary judg-
ment and third-party defendants’ cross mo-
tion on the duty of third-party defendants
to defend Schechter in the underlying ac-
tion.

DISCUSSION

The general liability policy that Duggal
Color has with Utica National Insurance
provides that the insurance company ‘will
pay those sums that the insured becomes
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legally obligated to pay as damages be-
cause of ‘bodily injury ‘™ or 'property
damage’ to which this insurance applies.”
Policy, at 1. Employees are insured, ‘but
only for acts within the scope of their em-
loyment ... or while performing duties re-
ated to the conduct of your business.”
Policy, at 6.

FN1.Bodily injury ‘is caused by an
'occurrence’ that takes place in the
'coverage territory.' Policy, at 1.
“Occurrence’ means an accident,
including continuous or repeated
exposure to substantially the same
gerlaflzral harmful conditions.® Policy,
at 11.

The question before this Court is whether
Schechter's activities were beyond the
scope of his employment. The issue most
often presents itself in the respondeat su-

perior context, and. employer liability nor- ..

mally attaches if the employee's actions ad-
vanced the employer's interest. Adams v.
New York City Transit Auth., 88 N.Y.2d
116, 119, 643 N.Y.S.2d 511, 513, 666
N.E2d 216 (1996); Sauter v. New York
Times Tribune. Inc., 305 N.Y. 442, 445,
113 N.E.2d 790 (1953) (no liability when
acts did not further employer's interest). In
order to determine whether behavior is
within the scope of employment, the Court
measures “the extent of departure from
normal methods of performance.” Riviello
v. Waldron, 47 N.Y.2d 297, 303, 418
N.Y.S.2d 300, 303, 391 N.E.2d 1278
(1979). Clearly, the alleged conduct falls
outside the normal role of a supervisor.

Plaintiff argues that the oniy cause of ac-
tion brought against Schechter is that he
“sided and abetted” the sexual harassment
of Duggal. Comp. § 143. This ignores the
specific allegations made by plaintiff of
Schechter's unwanted physical advances.
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The Court must examine the facts of the
underlying complaint to determine insur-
ance coverage. 4. Meyers & Sons Corp. v.
Zurich Am. Ins. Group, 74 N.Y.2d 298,
302-03, 546 N.Y.S.2d 818, 820, 545
N.E2d 1206 (1989). Schechter's alleged
acts were intentional and involved physical
touching akin to assault. These intentional
acts are outside the scope of Schechter's
employment.

The fact that plaintiff alleges that Duggal
was on notice of Schechter's activities goes
to Duggal's liability, but does not affect the
analysis of whether Schechter's conduct
was within the scope of his employment
for insurance coverage purposes. The al-
leged actions may have occurred on com-
pany time, but they were carried out for
personal motives and not to further an in-
terest of Duggal. See Prignoli v. City of
New York 1996 WL 340001, at *5
(S.DN.Y. June 19, 1996); Curtis v. Utica,

209 AD.2d 1024, 1024, 620 NY.S2d 24, o

24 (4th Dept.1994); Mary KK v. Jack LL,
203 A.D.2d 840, 841, 611 N.Y.S.2d 347,
348 (3rd Dept.1994).

Third-party defendants also argue that
Schechter is not covered because the in-
sured is only covered for “occurrences”
and sexual harassment is an intentional act
not covered by the policies. Third-party
plaintiff argues that the insurer has waived
that defense because they did not raise it in
several letters denying Schechter coverage.
The Court does not need to reach this issue
because the Court holds that Schechter’s al-
leged activities were not within the scope
of his employment and, therefore, are not
covered by the Utica policy.

#2 For the foregoing reasons, this Court
finds that third-party defendants do not
have a duty to defend third-party plaintiff
in the underlying action. Therefore, third-
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party plaintiff's motion for partial summary
judgment is denjed and third-party defend-
ants' motion to dismiss the third-party com-
plaint is granted.

SO ORDERED.

S.D.N.Y.1997.

Lippold v. Duggal Color Projects, Inc.

Not Reported in F.Supp., 1997 WL 529014
(S.D.N.Y)

END OF DOCUMENT

PIPPIE 7 A . T T A - T T < T o T 2 22 nt O & R ik« B T, Y GET o BT  H [N S . S 11 /M5 0N0



